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U. S. District Court. 
(Maine District.) 
Before the HON. ASHER WARE, District Judge. 
Carrineton, Lipeiuant, v. Tor Ann C. Prarr. 


BOTTOMRY. 


A bottomry bond, made for a larger sum than is due, for the purpose of being used to defraud 
underwriters, is void, and no remedy can be had upon it, although no fraud was intended 
against the owners of the vessel. 

The rule of the Admiralty, which holds that a bond may be good for a part and bad for a part, 
does not apply to one made for the purpose of defrauding the insurers. 

But a fraudulent bond will not necessarily vitiate the consideration so far as it is meritorious. 
For so much the creditor may recover by process in rem on the hypothecation implied by 
law. 

When the master is separated from the ship by death or other casualty, the mate succeeds to 
the command as heres necessarius. 

The possibility of this command being devolved on him is a contingency contemplated by his 
engagement, and he engages for a competent degree of skill in seamanship and navigation 
for the management of the ship on the happening of this event. He is also entitled to the 
ordinary presumption in his favor, that he acted with fidelity and ordinary skill until the 
contrary is proved. 


This is a libel on a bottomry bond executed by the acting master. 
The brig Ann C. Pratt sailed from Frankfort Nov. 7, 1850, on a 
voyage to the Western Islands, and thence to such foreign port or 
ports as the master should determine. On her outward passage she 
encountered heavy gales, squalls, and had fresh breezes during the 
whole time. She labored badly and leaked from the commencement 
of the voyage, although she had been overhauled, and was supposed 
to be thoroughly repaired, so that three days after sailing, it was 
found necessary to lighten her by throwing over nearly the whole of 
her deckload. She arrived at Terceira on the 29th of November. 
Here she discharged part of her cargo and took part of another. 
From Terceira she sailed for St. Michael, Dec. 30, and made land 
the next day, but by a continued series of gales, squalls and bad 
weather, they were prevented from making a harbor till the 11th of 
January, when the vessel was brought to anchor and moored at 
Villa Franche, an open roadstead. She lay there till the 13th, when, 
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the captain being ashore, the brig was struck by a heavy squall, 
which drove her from her moorings, with the loss of all her cables 
and anchors except part of her best bower chain. The squall struck 
her from the N. W., but soon veered round to the W.S. W., driving 
her directly on shore, so that the hands on board, to save themselves 
from being driven on the rocks, were obliged to stand off. On the 
same day in the afternoon, as is stated in the depositions of Arey, 
and M’Donald, the second mate, there was a consultation of the 
crew to consider what was best to be done. The crew on board at 
this time consisted of the second mate, two able seamen, one of whom, 
Hurris, was sick below, two ordinary seamen, one a Portuguese, who 
spoke English very imperfectly, and two boys, one only of whom 
spoke English, and the cook. With the exception of Arey and the 
second mate, the other members of the ship’s company say that they 
knew of no consultation of the crew. If there was any, it must 
have been very informal, and though Arey and M’Donald both say 
that the opinion of the crew were in favor of proceeding to St. 
Thomas, which was the port that the master had determined to pro- 
ceed to next, instead of attempting to return to St. Michael or bear- 
ing away for an eastern port, it is evident that Arey, in doing this, 
must have been governed by his own opinion in concurrence with 
that of the second mate. On her passage for three or four days, the 
brig leaked badly till she took the trade winds, and from that time 
she made her voyage without difficulty, and arrived at St. Thomas 
the 6th of February. Here Arey called on the American Consul, 
and had, under his warrant, a survey. In a written report the sur- 
veyors stated the repairs that in their opinion were required to-make 
her seaworthy. Three master shipwrights, the only persons in the 
place who undertook such business, were applied to for proposals or 
tenders for making the repairs ordered by the surveyors, and the 
contract was made with Pland, whose offer was the most favorable. 
The money for making the repairs, and to meet the other necessary 
charges for supplies while she was under repairs, and for fitting her 
for her return voyage, beyond what the master had on board and 
the proceeds of the sale of the cargo, was advanced by the libellant, 
under an agreement with Arey, on the security of a bottomry bond ; 
and a bill of exchange drawn for the sum claimed, on the payment 
of which the bond was to be held satisfied and cancelled. The bill 
having been protested, this suit was commenced on the bond. 











Rowe and Bartlett, for the libellant. 
Willis and Fessenden, for the respondents. 


Ware, District Judge:—Several objections have been made to the 
libellant’s right to recover in this case. In the first place it is said 
that it was the duty of Arey, when he was blown off by the gale, to 
have returned to St. Michael’s and restored the command of the ves- 
sel to the master, and that there was nothing in the state of the 
weather that rendered this impracticable. But whatever fault may 
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have been committed by Arey in this part of his conduct, whether 
an error of judgment or a delinquency of a graver character, it can- 
not affect the libellant. The vessel came into St. Thomas in distress. 
It is certain that repairs were needed. There was a regular survey 
by competent surveyors, appointed by the American Consul, and there 
is nothing in the evidence to impeach the fairness and the honesty of 
the surveyors. The libellant knew nothing of the causes which 
brought her there, without her master and without her papers, except 
what he could learn from Arey and the crew, and their account suf- 
ficiently explained the fact. On the separation of the master from 
the ship by death or other casualty, the mate succeeds to his authori- 
ty as heres necessarius ; the law imposes on him the duties and re- 
sponsibilities, and clothes him with the authority of master. This 
substitution is a contingency that is contemplated by his engage- 
ment, which cannot be declined by him but by a default of duty. 
Arriving at St. Thomas as he did, he had all the authority to order 
necessary repairs, and to make all contracts for that purpose that he 
would have had, if he had been originally appointed master. The 
circumstances under which he arrived, it may be said, ought to sug- 
gest caution and prudence, and to awaken the vigilance of those who 
dealt with him, but his authority was the same as would have been 
that of the original master. 

Arey, who was now the acting master, not having the control of 
means adequate to meet the cost of repairs, and being unable to ob- 
tain them on the personal credit of the owners, was authorised to 
borrow on the credit of the vessel. But it is said that this authority 
having its origin in necessity, is limited to the cost of such repairs as 
are indispensably necessary to enable the ship to proceed on her 
voyage; that the repairs ordered exceeded that necessity, and that 
beyond this the master has no authority to charge the owners by a 
resort to the onerous expedient of a bottomry bond. And it is ar- 
gued that beyond this there was a want of prudence, and a waste- 
ful extravagance in making the repairs that were made. 

This argument presents itself with a double aspect—first, as it 
touches the rights of the lender; and secondly, as it questions the 
discretion and good faith of the master. As it affects the bottomry 
creditor, the answer appears to me to be very obvious. All that is 
required of the lender in such cases, is to be assured that an unpro- 
vided necessity exists, and that the means cannot be obtained on the 
personal credit of the owners. If the money is then advanced in 
good faith, without collusion with the master for the purposes of 
fraud, the lender is not bound to see to its application (merigon 
Tracts & la Grosse, chap. 4, sec. 7; Dig. 14, 1, 1,59; The Jane, 1 
Dodson, 465). Ifthe sum advanced is somewhat more than is strict- 
ly necessary, unless the lender’s suspicions are justly awakened by 
gross and manifest extravagance, his claim under his bond will not 
be impaired. For when a case of apparent necessity exists, the law 
does not impose on him the responsibility of determining the extent 
of the repairs required. The lender, says Emerigon, is justified in 
relying on the honesty of the master; and besides, if he were re- 
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quired to decide on the nature and the necessity of the repairs, it 
would be requisite for him to be an expert in the business—il faut 
étre du métier. 

As relates to the master the arguments apply with more force. 
His authority to borrow money on bottomry is strictly limited to the 
necessities of the ship ; and in order to justify himself to the owners, 
he must show the extent of the necessity. But then the question 
will return, what in the sense of the law are necessary repairs? The 
text writers on this subject merely use the words necessary repairs, 
without proceeding to describe, except in very vague and general 
terms, what they are. In what sense then is the word necessary 
used in this connection? Is it, in the strict sense, repairs that are 
indispensable to enable the vessel to proceed on her voyage, or is it, 
in a more loose sense, such as are proper, fit and suitable under the 
circumstances? This question was raised and very fully considered 
by the Circuit Court, in the case of the ship Vortitude (3 Sum. 337), 
and the conclusion to which the Court arrived, after a very elaborate 
examination of the theoretical writers as well as the judicial de- 
cisions on the subject, was that the word necessary was used in the 
latter sense, as including what was proper and suitable under the 
circumstances. The same doctrine in substance was held by Lord 
Tenterden, in the case of Webster v. Sechamp (4 Barn. and Ald. 
354). The proper test to determine what in the sense of the law are 
necessary repairs, is found by inquiring what a prudent owner, hav- 
ing a proper regard to the safety of the property at risk, and the se- 
curity of the lives of the crew, would do if he were present. In this 
case the repairs ordered by the master were only such as were 
recommended as necessary by the surveyors in their report, and this 
it appears to me is sufficient to exonerate the master from any impu- 
tation of bad faith. 

But the most difficult objection to be overcome is the charge of 
meditated fraud, not on the owners of the vessel, but on the under- 
writers. To enable the owners to perpetrate the fraud, two sets of 
papers and accounts were made up by the libellant, one for the 
owners, by which the matter was to be settled and the payment 
made. This account made the whole cost of the repairs to be 
$4,460 83. Deducting $310 60 for cash received of the master, 
$216 85 the avails of the sale of the cargo, $250 discounted by 
Pland, the contractor, who made the repairs, left $3,683 38 as the 
amount actually advanced by the libellant, and adding the maritime 
premium, $193 87, it amounts to $3,877 25. For this sum a bill of 
exchange was drawn by Arey on Seth Pratt, the father of the mas- 
ter and owner, he having been left at St. Michael, and not expected 
to return in season to meet the bill. Together with the bill a writ- 
ten agreement was sent, by which the libellants agreed to discount 
the maritime interest, and to take $3,683 38 in satisfaction of the 
bond, provided the bill was duly honored and the payment promptly 
made. 

With these papers another package of accounts and papers was 
_ sent, for the use of the owners in adjusting and settling the loss with 
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the underwriters. These accounts showed the cost of the repairs to 
amount to $4,712 57, and after deducting $216 85, the sum received 
from the sale of the remains of the cargo, but without any deduction 
for the cash received of the master or the discount of the contractor, 
left the amount advanced by Carrington $4,591 42, and for this sum 
the bond was executed, which, with the addition of the maritime pre- 
mium, amounts to $5,050 56. The reason given by Carrington, in 
his letter to Seth Pratt, to whom the papers were sent, for preparing 
this duplicate set of accounts, is, that it was “ done to protect your 
son’s interest; for doubtless you are aware that there are many 
charges, attending vessels similarly circumstanced as the Ann C. 
Pratt, which the insurance and the underwriters will not admit ; con- 
sequently owners of vessels have to protect their interests, and make 
up their accounts in such a form as their officers will admit of.” 
After this explanation of the fabricated papers and accounts, he pro- 
ceeds to say, “The other package of papers relate to the owners, 
and in the account current, which will be there found, the facts and 
original charges are those set forth, showing the balance due to us 
to be only $3,877 25, and for which amount Capt. Arey has given us 
a draft on you, and we have an agreement with him, as we do have 
with all others, who favor us with their business similarly circum- 
stanced, that we are to relinquish the 10 per cent. maritime premium 
which persons making advances on vessels exact.” 

The calm self-possession and air of frankness with which all this 
is disclosed would lead one to suppose that such practices belonged 
to the ordinary usages and common business habits of the place ; and 
I feel a secret persuasion that I might do injustice to Messrs. Car- 
rington & Co. to impute to them a greater looseness of mercantile 
morality than is customary in such transactions in that community, 
or perhaps in other commercial places, under like circumstances. But 
I feel bound to say that I cannot view such practices, even if sanc- 
tioned to some extent by custom, in the same light in which the in- 
terested parties appear to contemplate them, and J trust that I shall 
be doing no disservice to the general interests of commerce by sug- 
gesting that they cannot be tolerated in a court of justice. 

The letter of Carrington shows that the bond was executed for a 
larger sum than was due, and that false accounts were fabricated to 
support the bond and to enable the owners to extort from the under- 
writers a larger sum than by their contract they were bound to pay. 
It being apparent that the bond is tainted with fraud, can an action 
be maintained upon it? In the Admiralty a bond may be good for 
a part and bad for a part. If demands are mixed up in it for which 
the creditor is not entitled to claim maritime interest, as for money 
which had been previously advanced on the personal credit of the 
owner, with other advances for which he had stipulated for this se- 
curity, this will not vitiate the bond in toto. He may recover upon 
it so much of the consideration as is good, and it will be rejected for 
the residue (The Aurora, 1 Wheat., 69; The Hero, 2 Dodson, 146 ; 
The ship Packet, 3 Mason, 259). But I am not aware that this equi- 
table indulgence has ever been extended to a fraudulent bond. 
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From the language of Lord Stowell, in the case of the Tartas 
(1 Haggard, 14), infer the contrary. “This Court,” he says, “ pro- 
ceeding on principles of general equity, does not hold that a bot- 
tomry, bad in part, necessarily vitiates the rest.” But he immedi- 
ately adds, “ It may be invalidated by a case of fraud and the ill- 
conduct of the party; and if such a charge could be established, 
then indeed this bond would share the fate of the other unprofitable 
transactions connected with this vessel.” A plain intimation that a 
bond tainted by fraud is even in the Admiralty a totally void instru- 
ment. 

The fraud to which Lord Stowell alludes is undoubtedly a fraud 
on the owners, and in the present case, as all the facts were dis- 
closed and explained, no fraud was attempted or intended on them. 
But in its original concoction, it was intended to operate as a fraud 
on the underwriters, who were ultimately to bear the loss; and in 
morals it certainly makes no difference, and ought to make none in 
law, whether the fraud was intended to affect the primary or the 
ultimate party who wasto suffer by the loss. But evenif the insu- 
rers are to be considered as third persons and strangers to the trans- 
action, a bond is sometimes, even by the rigid rules of the common 
law, held to be void when it is intended to operate as a fraud ona 
third person, though it may be perfectly fair and unimpeachable be- 
tween the parties. Such was the case of Boynton v. Hubbard 
(7 Mass. Rep., 112). That action was on a post obit bond, and though 
the jury found that the transaction was fair and free from fraud be- 
tween the parties, judgment was arrested and the bond held to be 
void on principles of public policy applicable to such transactions, 
because it operated as a fraud on third persons. And it appears to 
me that such a bond as this, framed with a view of practising a 
fraud on underwriters, ought to be held void, though as between the 
immediate parties there is no fraud. It is easy for parties in foreign 
countries to make up accounts and find vouchers to sustain exag- 
gerated losses, and it is difficult for underwriters to detect the fraud 
that is concealed under fabricated papers. They are obliged to in- 
crease their premiums on fair and honest shipowners to cover risks 
of this kind. And it seems to me when a bottomry creditor lends 
himself to a transaction of this kind, though he may not derive any 
direct profit from it himself, that a proper regard to the best inte- 
rests of fair and honest trade as well as a due respect for commer- 
cial morality requires that the bond should be held to be void, and 
the creditor left to seek such other remedy for the amount justly due 
as his case admits. Under these views of the subject, I must pro- 
nounce against the bond. If I have come to a wrong conclusion, | 
am happy that my opinion is open to be reviewed by a higher Court. 

But though the bond be void, this does not of necessity vitiate the 
consideration for which it was given, so far as it was meritorious. 
For repairs and supplies furnished, the law gives a lien on the ves- 
sel without any instrument of hypothecation, which the creditor may 
enforce by process in rem. The counsel for the libellant has amend- 
ed his libel by filing an allegation to meet this posture of the case, 
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founded on the consideration, in which he claims the actual amount 
advanced for the repairs and supplies. This I have no doubt of his 
right to recover. In the account current which is supported by regu- 
lar vouchers, this appears to be $3,683 38. But this being awarded 
on the hypothecation implied by law, does not carry maritime inte- 
rest. 

Arey, libellant, v. Tne Ann C. Prarr. 


The libel of Arey, for his wages, was argued and heard at the 
same time and on the same evidence with that on the bottomry bond. 
But in considering the mate’s claim for wages, his own deposition, 
which was admitted in the case of bottomry (Fortitude, 3 Sumner) 
must be excluded. The exclusion, however, of this part of the evi- 
dence does not materially change the aspect of the case. The ob- 
jection to the mate’s libel is that he forfeited his wages by miscon- 
duct, and the facts relied upon to show his alleged misconduct sufli- 
ciently appear from the testimony of the other witnesses. 

The principal cause of forfeiture insisted upon is the alleged mis- 
conduct of Arey, at St. Michael. When blown off by stress of 
weather from the island, it is said that it was his duty to bring the 
vessel back and restore the command to the master, and that the 
condition of the vessel and the state of the weather being such as 
to render this practicable, if not clearly the safest and most prudent 
course to be taken, his determination to bear away for the distant 
island of St. Thomas can reasonably be accounted for on no other 
supposition than a determination to leave the master, and assume 
for the remainder of the voyage the command himself. If such was 
the fact it was a gross violation of duty, and the lightest penalty with 
which it ought to be visited would be a forfeiture of his wages. 

Two experienced shipmasters were examined as experts on this 
question ; and with all the facts explained to them with respect to 
the condition of the ship and the state of the weather, they ex- 
pressed a clear opinion that the vessel might with safety have been 
carried back to the island, and that a judicious and prudent naviga- 
tor would have done this rather than bear away for a distant port, 
as that of St. Thomas. Their opinion is undoubtedly entitled to 
much consideration, but it cannot, even admitting its correctness, be 
held to be decisive of the present case. 

The question here is not precisely whether this on the whole was 
the most advisable and prudent course to be taken, but whether it 
was so clearly and manifestly so, that no man of ordinary judgment 
could have mistaken it. Arey, like every other man, is entitled to 
the ordinary presumption in his favor, that he has acted fairly and 
honestly, until this is overcome by satisfactory evidence. But Arey, 
also, like every other man who offers himself for a particular service, 
engages and pledges himself both for his competency and his fidelity. 
A mate may be degraded and put before the mast, as well for want 
of skill as want of faithfulness. And we are bound to suppose that 
he had a reasonable degree of skill and experience in seamanship 
and navigation to enable him to take the command and manage the 
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vessel on the happening of any casualty which separated the mas- 
ter from the ship. This is one of the contingencies that is contem- 
plated by his contract. 

Up to this time the conduct of the mate seems to have been en- 
tirely unexceptionable, and we are not justified in imputing to him 
wilful misconduct on doubtful and inconclusive evidence. By a 
casualty, for which no blame attached to him, he was Jeft in the 
command of the vessel, and was obliged to act under trying circum- 
stances, and such as involved considerable danger. Taking all the 
evidence together, it appears to me that there was but one of two 
courses which could with prepriety be taken: either to return to the 
island and rejoin the master, or bear away for a West India port. 
Had he attempted to return and the weather continued as it had 
been for the preceding fortnight or three weeks, the vessel and the 
lives of all on board would have been exposed to no inconsiderable 
danger. The brig had, during the whole voyage, leaked badly, and 
she had shown herself unfit to contend with tempestuous weather. 
By steering for St. Thomas, it was known that in a short time, he 
would take the trade winds, when the wind would be in their favor, 
with an assurance of favorable weather. They might then with 
confidence calculate on saving themselves and the ship. We have 
the opinion of two respectable and experienced shipmasters, that 
under all the circumstances, the proper course would have been to 
return to the island. Arey chose the other. If it be admitted that 
the opinion of the shipmasters is the most probable, is the case so 
clear as to leave no room for an honest difference of opinion? so 
clear that we are driven to impute the conduct of the mate to dis- 
honest and fraudulent motives? I think not. Granting that it might 
have been more judicious to have attempted to return to the island, 
the determination of Arey to proceed to St. Thomas at the worst 
was but an error of judgment, and such an error as it would be very 
harsh to ascribe to a fraudulent and dishonest purpose. 

In procuring the repairs to be done at St. Thomas, I see nothing 
in the evidence that gives serious countenance to the charge of 
fraud. The expense was probably somewhat more than the same 
labor and materials would have cost in her home port, perhaps 
something more than would have been the cost, if the owner had 
been present to superintend the repairs. But this is, I presume, not 
unfrequently the case, when vessels are repaired under such cirewm- 
stances. On the whole, I find nothing in the mate’s conduct which 
will justify the Court in refusing to him his wages; but they are 
allowed on the contract price, and nothing can be given in this case 
extra for his service as master. 
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Court of Appeals. 
(State of New York.) 


Before all the Judges. 


Bensamin H. Meaxines, Appellant, v. Cuartes T. CromweLt AND 
oTHERS, Respondents. 


Where a testator by his will, after giving to his wife the rents of certain premises during her 
life, devised as follows :—* After her death, the house and lot the corner of Amity and 
Green streets, to be sold and the nett proceeds equally divided between Benjamin Hide Old, 
Joshua Hide Old, and their sister, Caroline Old, share and share alike.” Held, that a power 
of sale is to be implied to the executors, because the fund raised is distributable by them in 
that character. 

Whenever a power is given in a will to sell lands, without expressly naming a donee of the 
power, and the proceeds of the sale are to go to pay debts or legacies, or to be distributed, 
the power vests in the executors by implication. 

Such an implication is much strengthened by the circumstance that two of the persons who 
are the objects of the testator’s bounty, and who are beneficially interested in the execution 
of the power, are named as executors. 

Where real estate is directed to be sold by virtue of a clause in the testator’s will, and the pro- 
ceeds are to pay the legacies or to be distributed by the executor, sueh proceeds are to be 
regarded as personal estate to all intents and purposes, unless there be a failure of the 
purpose and object of the sale; aliens may, therefore, take and be entitled under such 
proceeds, although not entitled to the land itself. 


On the fourth of August, 1835, Benjamin Hide, of the city of New 
York, was seized in fee, of a lot of ground, situated on the north- 
westerly corner of Amity and Green streets in said city, and on that 
day departed this life. He left a widow, who died on the second of 
May, 1847. The only relatives of Benjamin Hide, who ever resided 
in the United States, were Benjamin Hide Old, and Joshua Hide 
Old his nephews, the sons of his sister Jane Old. Benjamin Hide 
Old, died before his said Uncle. His other nephew, Joshua Hide 
Old, came to this country in the lifetime of his uncle, and when aged 
about fourteen years, and has resided here ever since. Benjamin 
Hide left no issue, and no brothers or sisters, except his sister, Jane 
Old, who died about the time of his death, and no children of any 
brother or sister, and no relatives in this country, except said 
nephew, Joshua Hide Old. His mother, Jane Old, was an alien. 
She had two daughters, and a son named William, who were living, 
at the death of Benjamin Hide. They were all aliens, and never 
came to this country. The son, William, and one daughter, are yet 
living. Joshua Hide Old was naturalised on the 27th November, 
1838. 

At the time of his death, Benjamin Hide left a will, dated Feb- 
ruary 12, 1833, by which he devised to his wife “the rents of his 
four houses during her natural life. After her death, the house and 
lot, corner of Amity and Greene streets, to be sold, and the net pro- 
ceeds to be equally divided between Benjamin Hide Old, Joshua 
Hide Old, and their sister, Caroline Old, share and share alike.” He 
appointed Benjamin Hide Old, Joshua Hide Old, Benjamin Hide 
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Meakings, his executors, and Jane Parks Meakings executrix, of his 
last will and testament. 

This will was proved as a will of real and personal estate before 
the Surrogate of New York, on the 25th February, 1835. 

On the 25th March, 1835, letters testamentary thereon were is- 
sued by said Surrogate to Jane Parks Meakings, the executrix. 

On the 27th of Nov., 1838, Joshua Hide Old, by deed of that date, 
conveyed to the plaintiff, Benjamin H. Meakings, all the right, title 
and interest which he had, or might thereafter have at law or in 
equity, of, in and to the lot of ground in question, under the will of 
Benjamin Hide, deceased. Also all the right he then had, or might 
thereafter have, as heir-at-law, of his brother, Benjamin Hide Old. 
deceased. 

On the 10th of April, 1839, Meakings conveyed the premises in 
question to Peter Taylor, and on the 28th May, 1840, Peter Taylor 
reconveyed said premises to the plaintiff, Meakings. 

On the 12th of July, 1847, after the death of the widow of Benja- 
min Hide, James Richards Reed, a broker, obtained a conveyance to 
himself, for the consideration of one dollar, from Jane Parks Meak- 
ings, sole acting executrix of the last will and testament of Benja- 
min Hide, deceased, of the premises in question. The deed states 
that the grantor executes it, “ by virtue of the power and authority 
to her given in and by the said last will and testament.” There is 
no power given in said will, unless her appointment as an executrix 
conferred it. 

On the same 12th of July, 1847, a deed was obtained from Joshua 
Hide Old and Caroline Old, to Jane Parks Meakings, of all their 
right, title, and interest as heirs-at-law, and legatees of Benjamin 
Hide, deceased, in all those dwelling-houses and lots of land which 
are collectively bounded as set forth in the deed. The boundaries thus 
given, embrace the lot in question, and other premises which Benja- 
min Hide conveyed in his lifetime. The expressed consideration was 
one dollar. No power of attorney was produced to J. H. Old from 
Caroline Old. 

On the 16th October, 1847, James Richard Reed, by deed of that 
date, conveyed to the defendant Charles T. Cromwell, the premises 
in question for the expressed consideration of two thousand two hun- 
dred and ninety-three dollars and eighty-three cents. 

This deed was executed in pursuance of a contract between Mr. 
Reed and Mr. Cromwell, dated 15th October, 1847, the consideration 
of which was made up as follows: $300 in cash; a mortgage of 
$1,706 17, to which the conveyance of the lot was made subject ; 
$200 to be paid 16th October, 1847. The lease of said lot for five 
years from Ist May, 1847, is assigned as security for said $500, in 
case of failure of title ; $500 in the note of Cromwell, at 90 days 
from passing title ; $500 in a note of George P. Green; $200 more 
ina note of W. W. Janeway, endorsed by P. Poillon and the resi- 
due of the consideration in an assignment of a corporation lease of 
two lots on 86th street, dated June 27, 1842. 

On the 13th November, 1847, Richard Reed and wife, and John 
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M. Reed, trustee of Mrs. Reed, conveyed to Mr. Cromwell certain lots 
of land as security for three thousand dollars, as an indemnity 
against failure of title to the premises in question. 

After the death of Benjamin Hide, proceedings were taken by 
Jane Parks Meakings, pursuant to the statute in such case made and 
provided, to obtain leave to mortgage the real estate of said Ben- 
jamin Hide, deceased, to raise money for the payment of his debts, 
in pursuance of which a mortgage was executed by her, in pur- 
suance of the order of the Surrogate, dated 18th May, 1836, to the 
New York Equitable Insurance Company, to secure the payment of 
nine hundred dollars. 

After the conveyance by Jane Parks Meakings to James Richards 
Reed, he executed a new mortgage to Leonard W. Kip, trustee of 
Caroline Brasher, to secure $1,706 24, dated 24th July, 1847. There- 
upon the mortgage executed to the Equitable Insurance Company, 
was satisfied. 

In February, 1848, the plaintiff commenced an action of ejectment 
in the Superior Court of the City of New York, to recover the lot 
in question, claiming title under the deed of Benjamin Hide Old, to 
him. The defendant claimed title under the will of Benjamin Hide, 
and the conveyance of Jane Parks Meakings as acting executrix, 
to James Richards Reed, and the deed from Reed to Mr. Cromwell. 
The Superior Court decided that under the will of Benjamin Hide, 
there was an implied power conferred upon the executrix to sell 
the premises in question, and that the power to sell was well executed 
by the deed executed by her to James Richards Reed, and there- 
fore gave judgment for the defendants.* 

From this judgment the plaintiff appeals to this Court. 


Edward Sandford, on the part of the appellant, made and argued 
the following points :— 


I.—By the will of Benjamin Hide and the laws of this State, Ben- 
jamin Hide Old became seized in fee of the premises in question, 
subject to the life estate of Mary Hide, the widow of the testator 
therein (Ram. on Wills, 45, 31, 17; 2 Jarman on Wills, 185; Stewart 
v. Garrett, 3 Sim., 378 ; Cave v. Cave,2 Eden R., 189, 144; 1 Pow. 
on Dev., 414; Right v. Sidebotham, Doug., 759, 763; Loveacres v. 
Blight, 1 Cow., 352; 1 R.S., 754, § 22; Laws of 1843, chap. 87, 
p. 62, § 1). 

Ae grantee of Benjaim Hide Old, the plaintiff was entitled to 
recover one-third of the premises in question. The designation or 
description of the property and the intent of the testator, that the 
devisees should take the entire interest in the land, after the deter- 
mination of the life-estate of his widow, are manifest, and the words 
employed are sufficiently apt to give effect to the intention. All 
that is required is, that the intent should appear on the face of the 
will, and that the object should be legal (1 R. S., 741, §1,2; Cook v. 


* See ease reported 8 N. Y. Legal Observer, 140. 
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Gerrard, 1 Sand., R. 185, note 5; Hope v. Taylor, 1 Burr., 268 ; 
Oates v. Bryden, 3 Idem, 1895; 1 Jarman on Wills, 673, 684 ; 2 Jar- 
man on Wills, 180 to 184; Doe v. Haslewood, 6 Ad. and Ell., 167). 

IIIl.—The deed from Joshua Hide Old and Caroline Old, intro- 
duced by the defendants, dated July 12, 1847,5was wholly inopera- 
tive. Joshua Hide Old had previously conveyed to the plaintiff all 
his estate. Caroline Old did not convey, and had no estate to con- 
vey. 
lv.—The deed from Jane Parks Meakings, as executrix of Ben- 
jamin Hide, deceased, to James Richards Reed, did not divest the 
estate of the plaintiff in the premises in question. The will of 
Benjamin Hide did not confer any authority to his executrix to sell 
the land in question. The only power contained in the will, is to 
be found in the direction that the lot in question be sold upon the 
death of the widow, and the net proceeds be divided. This is a 
power in trust; and the testator having omitted to designate by 
whom the power is to be exercised, the law devolves its execution 
upon the Court of Chancery (1 R. S., 734, § 94, § 101; Bentham v. 
Wiltshire, 4 Mad., R. 44; Patton v. Randall, 1 Jac. and Walk., 189 ; 
Tylden v. Hyde, 2 Sim. and Stu., 238; Den v. Judge, 11 East., 238 ; 
Blatch v. Walder, 1 Atk., 420; Worthington on Wills, 57, note 3; 
1 _ on Powers, 133, 135, 186; Boshart v. Evans, 5 Whart., 551. 
61). 

V.—If a power to sell were conferred upon the executrix, it did not 
appear upon the face of the deed that the power given had been 
executed. It was a power to sell the lands, to distribute the pro- 
ceeds, and not a power to give away the testator’s estate for a nomi- 
nal consideration. If there were any other consideration than that 
expressed on the face of the deed, it was incumbent on those claim- 
ing under the execution of the power to prove it. Without such 
proof, it did not appear to have been exercised, nor was any convey- 
ance made in pursuance of the authority (1 R. S., 721, § 121; 
Chance on Powers, 172, 454; Dike v. Rich, Cro. Car., 335; Allen v. 
Dewitt, 3 Comst., 276, 279, 281, 283-84). 

VI.—The judgment of the Superior Court should be reversed, and 
a venire de novo awarded. 


A. C. Bradley and C. T. Cromwell, for the respondents, argued the 
following points:— . 


The respondent, Cromwell, being in possession, can defend against 
the appellant, either by the strength of his own title, or the weakness 
of that of his adversary. First, as to respondents’ own title. 


I.—The respondents’ title under the will of Benjamin Hide is 
perfect. It gave to his executors, by implication, a power to sell 
the premises in question. 

1. The cardinal rule in the construction of wills and powers, is to 
ascertain the intent of the testator and so construe the power as to 
give effect to that intent. It is the polar star to be never lost sight 
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of (Jackson v. Jansen, 6 J. R., 73 ; 4 Kent’s Com., 584, 6th ed.; 1 R.S., 
748, § 2, et passim). 

The situation of testator’s family and estate may be looked at to 
ascertain his intent (Odell v. Crane, Wills R., 297, 1 Ball and Beat., 
449; 3 Dowl., 64; Wigram on Extrinsic Ev., p. 36; Wolf v. Van 
Nostrand, 2 Comstock, 436). 

The intention of the testator here was clear, that after his wife’s 
death, this house and lot should be sold, and the proceeds in money 
be divided among his two alien nephews, and non-resident alien 
niece. The Court is bound so to construe this will and power, as 
to carry out that intent. These aliens could not take the land as 
land (2 R. S., 57,§ 54; 1 R.S., 719, § 8). If he had devised to them 
the land, the devise would have been void, and the land escheated. 
_ He therefore gave it in the shape of legacies, to be raised by a sale 
of the land. In this form only could they take as beneficiaires of 
his bounty. Having thus bequeathed the proceeds as legacies, and 
Caroline always living, as the testator knew she always intended to, 
in England, the execution of that power he intended should devolve 
on his executors by virtute of their office, to raise and pay those lega- 
cies. In 2 Leon., 220, the land was to be sold without saying by 
whom, and the proceeds to be distributed to three persons, the Court 
held the executors. were to sell, and say, “the moneys coming from 
the sale are to be distributed by his executors as legacies.” See this 
case commented on by Chan. Walworth (25 W. R., at p. 239). 








That on this principle, the executors take a power by implication 
(see also 2 Dall. R., 223; Forbes v. Peacock, 11 Sim. R., 152, questions 
and disapproves of Bentham v. Wiltshire, as authority; Forbes v. 
Peacock, 12 Sim., 536 ; Craig v. Leslie, 3 Wh., 563, pp. 577, 582, 590; 
Peter v. Beverly, 8 Wh., 539, 10 Peters, 532; Davoue v. Fanning, 
2 J. Ch. R., 254; Blatch v. Wilde, 1 Atk., 420; Tilden v. Hyde, 
2 Sim. and Stu., 288; Dorland v. Dorland, 2 Barb. R., 79; Taylor v. 
Barber, 5 How. U.S. Ct. R., 223 ; Egerton v. Conklin, 25 W. R., 224, 
in which the reasoning of Judge Cowen, in 21, W., 433, is not sanc- 
tioned; Bogert v. Hertell, 4 Hill, 492). In this last case, Nelson J., 
in the Court of Errors, held that when a will contains “a power to 
sell land for the purpose of distribution or of paying debts, without 
naming the donee of the power, it will vest in the executors by im- 
plication.” At p. 500, he says: “So long as the purpose of the sale 
remains, the quality of personalty is effectually stamped on the estate 
in the hands of the executors, and Courts are bound to consider it 
subject to the laws of personalty.” “The executors take the estate in 
the character of their office, and it is settled law since the year-books 
that a power given in a will to sell land for the purpose of paying 
debts and legacies, or for making division, without naming the donee, 
will vest in the executors by implication.” And land ordered to be 
sold to pay legacies is expressly considered by the 2 R. S., 110, § 57, 
as money, and the Surrogate may in the language of that section, cite 
the executors to account for the proceeds as personal property. Again, 
2. The will executes itse/f all along. There is nothing for the execu- 
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tors to do till you come to the power of sale and division of the pro- 
ceeds, One of these distributees was in England. Evidently the 
testator designed that his executors should take care of her portion 
of the proceeds, and that they should remit it to her. Again, 3. The 
testator to carry out his will, in the language of Ch. J. Oakley, has 
appointed among others, as his executors, the distributees of the 
very fund to be created by the sale of the land, who thus had a 
beneficial interest in seeing to the proper execution of this power. 
This, therefore, was not a naked power, but coupled with an inte- 
rest in two of the distributees named as executors. And, 4. Inas- 
much as the house and lot was not to be sold until after the death 
of his wife, the testator purposely omitted to name her an execu- 
trix. In Bentham v. Wiltshire, Sir John Leach mentioned, as one 
ground of his decision, the circumstance, that the tenant for life was 
named an executrix. And hence the impossibility of the executrix 
executing the power. The very omission of the testator in this will 
to name his wife, the main object of his testamentary bounty, as an 
executrix, leaves a strong inference that the power was to be execu- 
ted by the executors, after her death. 

IJ.—It cannot be seriously urged that the devisees were the per- 
sons to sell. It could not be the design of the testator that his alien 
niece should come from England here, to join in the execution of this 
power. There is nothing in the will favoring any such hypothesis. 

And it is equally absurd to reason that these distributees by the 
words of the will take a fee. It is felo de se. It could not be the 
intent of the .testator to give these aliens a fee, which would be 
another way of giving it to the State. And if they were to take as 
devisees of the land, it would nullify and destroy the power to sell ; 
which the testator most clearly designed should be carried out. If 
these legatees took a fee, every object of the testator would be pros- 
trated. 

Any quantity of cases, with all sorts of phrases, may be found, 
amounting to a devise of the fee, and as many more of the same 
kind that do not. In every case the intent of the testator is to be 
looked to. And, in the language of Lord Denman, in 6 Adol. and 
Ellis, 473, “Every case of this sort depends on its own peculiar 
circumstances, for in every case the question is one of construction, 
to be made on the whole will.” 

Even if the title descended to Joshua, as heir, and he had been 
a citizen, or came to him ,as devisee, in either case, it came subject 
to the power of sale, to be divested on its execution. 

Il].—The only executrix who qualified, was Jane P. Meakings, and 
she properly executed the power of sale. 

1. It will be contended, that under 1 R. S8., 736, § 101, this power 
could be executed only in Chancery. If so, the whole doctrine of 
implied powers in trust is abolished. This could never have been in- 
tended by the Legislature. And this idea is completely negatived 
by 2 R. S., 135, § 7, which expressly preserves trusts by implication. 

A designation may as well be made by implication as by ex- 
press words. And when a testator, as in this case, has designated 
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his executors by implication, how can it be said that he has omitted 
to designate ? 

This §101, in the language of Ch. J. Oakley, was intended to 
fix by law what was the former practice of the Court of Chancery. 

A designation by implication is sufficient. There is no reason why 
a strained construction shall be placed on this section, to take away 
from executors chosen by the testator to execute his will, the power 
of carrying it into effect, and in every case entailing on the estate 
the unnecessary and heavy expense of a Chancery suit. 

There are cases where omissions by the testator to designate by 
whom a power should be executed might, were it not for this sec- 
tion, cause the entire failure of the power to prevent which this 
section was intended; for example, wills in which the testator has 
omitted to make any executor at all; or cases where the executors 
were all dead, and none designated in their place to act ; or where 
the executors named have all died before the testator, without his 
naming any one in their stead; and in all like cases, where there 
can be, in the nature of things, no implication in favor of executors. 

Justice Cowen, in 21 W., 443-5, speaks of a designation by im- 
plication, as one method of designation. 

2. But if we are right as to the power by implication, then are 
the executors designated within that section. And by § 96,1 R.S%., 
734, it is imperative on the executors to sell; conceding they have 
the power, they are, of course, to execute it. 

If they have the power, they are designated as the ones to exe- 
cute it—and can be compelled to execute it. 

3. This section applies only to wills already executed at the time 
of its passage, in which the testator has omitted to designate—for 
the act does not say otherwise. 

4. When one executor qualifies and the others neglect, land may 
be sold by those who qualify, as though all joined in the sale. 

The lands here were orderdered by implication to be sold by the 
executors (2 R.S., 109,§ 55; Ogden v. Smith, 2 Paige; Roseboom v. 
Morton, 2 Denio). 

IV.—It will be urged that the consideration of $1 in the executor’s 
deed to the respondents’ grantor, was insufficient, because fraudu- 
lent. We answer to this :— 

1. In the language of Chief Justice Oakley that no point nor ex- 
ception of this kind was raised or taken on the trial. On a bill of 
exceptions no point can be raised on error, that was not specifically 
taken and pointed out on the trial. 

2. The Court cannot presume a deed fraudulent unless the case 
states facts to show the fraud (Ridgeway v. Ogden, 4 Wash. C. C. R. 
139). 

3. But the case does show a consideration besides the $1, to wit, 
the mortgage on the premises, of $911 24, paid off by Reed. And 
there is no evidence that the property was worth any more, nor 
but what more was paid. The truth is, $2,000 cash, besides that 
mortgage, was paid to the executors and these distributees. And 
the respondents stcud ready on the trial to prove it—but the appel- 
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lants disclaimed the trial of anything else than the legal title. In 
the language of the opinion, the presumption that the deed was 
not fraudulent should be in favor of the respondent, who, for aught 
that appears, is a bona fide purchaser for a full consideration. 

4. In an action of ejectment, to try the legal title, the question 
whether a prior deed was executed with fraudulent intent, cannot 
be tried. That is a question for a Court of Equity (Manly v. Home, 
7 J. R., 361; Voorman v. Phelps, 2 J. R., 177; Derlan v. Sammis, 
2 J., 179, note; Taylor v. King, 6 Mumf., 358). 

But a dollar consideration is as good as $1,000 (5 K. Com., 465, 6th 
ed.). And a subsequent bona fide purchaser cannot be affected with 
any fraud in fact touching prior conveyances, of which he had no 
notice (Fraser v. Western, 1 Barb. Ch. R., 220). 

The purchaser here takes from the testator,—all he has to do is to 
see that his will contains a power, and that it is well executed. 

V.—The deed from Joshua and Caroline to Jane P. Meakings, 
authorises her, as executrix, “to make such disposition of the estate 
as to hershall seem meet.” Now as nothing originally passed by the 
quit claim from Joshua to plaintiff (because the title was then in 
the State), this power supplies the place of any power in the will. 
So far as these distributees are concerned—and her authority to 
make the deed is perfect and sanctioned by them. 

Second—as to the title of the appellant. If not in respondent un- 
der the will—then 

VI.—On the death of Benjamin Hide, on the 4th August, 1835, the 
title to the lot in question eo instanti, vested in and became the pro- 
perty of the people of this State, by reason of the alienagé of Joshua 
H. and Caroline Old (The People v. Concklin,4 Kent’s Com., 424 and 
5, 6th ed; Montgomery v. Dorion, 2 Hill, 67,7 N. H. 475; Burbeck 
v. Gardner, 7 Watts, 455; O. Harlin v. Din, 1 Spen. R., 31, Horn- 
blower C.J). No inquest of office is requisite. The title vests im 
mediately. 

The machinery of inquest of office is entirely abolished by 1 R.S., 
282. The Att’y General now brings ejectment, direct the same as 
for the recovery of any other land belonging to the State. 

To qualify an alien to take lands he must affiirmatively show the 
circumstances necessary to bring himself within a statute (Prout v. 
Canning, 20 W. R., 355 ; Jackson v. Fitzsimmons, 10 W., 16). 

The capacity to take must exist at the time of descent cast (2-Hill, 
67, 20 W., 355 supra). 

Joshua H. Old’s naturalisation four years after descent cast does 
not retroact—this does not help him (Verplank Sen., 20 W., 335; 
2 Hill, supra). 

Though naturalisation might confirm a defective title, yet it could 
not confer an estate (2 Hill, supra.). Joshua had no title whatever, 
defective or otherwise, in 1839, the time of his naturalisation. 

It is only by purchase that an alien can hold, and then not against 
the State; by purchase he cannot take; by descent, he can neither 
take nor hold (2 Hill—supra; 9 Cranch, 603; 4 Wh., 563). 

There being a life estate to intervene, did not prevent the escheat. 
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The land vested at once in the State, subject to the life estate of the 
widow (2 Hill, supra). 

If Meakings, who claims through Joshua, makes title, through 
him, as heir-at-law and not under the will, the escheat, on the death 
of the testator, defeats him. If he make title, through Joshua, as 
devisee under the will, and not as legatee or distributee, then the 
2 R.S., 5, 57, § 3 and 4, expressly avoids the devise, if any such 
thing as a devise can be tortured out of this will. In either case, 
he has no title. 

Vil.—Joshua derived his inheritable blood through his mother, the 
sister of the testator, who was, at the time of the death of the testa- 
tor, a non-resident alien, and for this reason he could not inherit 
(McCreer v. Somerville, 9 Wh., 654; Jackson v. Green, 7 W., 
339). 

1. The 1 R.S., 754, § 22, provides for persons capable of inheriting. 
As Joshua was not capable of inheriting on the death of his uncle, 
this section does not help him. Joshua never made the deposition 
required by § 17, 1 R. S., 720, which was a pre-requisite to the ca- 
pacity to take by devise or otherwise. 

2. Joshua, if he had been a citizen, was not precluded from in- 
heriting, on his uncle’s death, by reason of his alien dead ancestor, 
but by reason of his alien living mother; § 22 will not therefore 
avail him. The presumption is that she was alive, unless affirma- 
tively shown to be dead. By all the lexicographers, and by the tech- 
nical definition of “ ancestor,” a living mother cannot be said to be 
the ancestor of her son. 

Vill.—Sec. 1 of the Act of April 10, 1843, Sess. Laws, p. 62 
(through which appellant attempts to make title), is in contravention 
of § 9, Art. 7, of the Constitution of 1821, which requires that every 
act appropriating public property for private use shall be passed by 
a two-third vote. 

That this Act was not so passed, see Sess. Laws, f. 42, p. 397, and 
1 R. S., 156, § 3. 

1. On the death of the testator eo instanti, the title vested in, and 
was at once the property of the People of this State (4 Kent’s Com., 
6th ed., p. 425; 2 Hill, supra, and authorities cited supra). 

As above seen, the machinery of office found, is done away with, 
and with it the antiquated feudal idea of title in the State, on escheat, 
by virtue of its Eminent Domain. 

The Act of ’43 does not merely change the manner of descent ; it 
operates not only on future descents, but gives away, by a single 
act, to individuals, all the property that is already vested in and be- 
longs to the people. See Englishbee v. Helmuth, decided March term, 
1850, by Court of Appeals. 

This act is far more objectionable than that of 1831. The latter 
may be said to be, and is called in its title, a method of raising 
revenue ; it grants the title on receiving a consideration, while the 
former appropriates by a single act perhaps millions of the public 
property to individuals, without the consideration of a cent. By the 
act in question, if valid, the title of the People to this lot is divested, 

VOL X. 27 
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as fully as if the State had executed a formal release to Joshua. It 
is immaterial by what words this end is worked out. The act appro- 
priates the property to individual benefit, the same as if it were re- 
leased, and the point of unconstitutionality consists in, 1, The appro- 
priation for individual benefit, and, 2, In all the property belonging 
to the State by escheat being so appropriated in one act, without 
weighing the merits of each particular case which the constitution 
by its terms designed. 

The People have delegated to the legislators, their agents, this 
legislative power, and have restricted its exercise in this particular, 
for wise ends. The constitution is as a power of attorney to be fol- 
lowed strictly by the agent. It cannot be got round and must be 
met. The Court must .answer, was not this the property of the 
State? And did not this act divest the State of that property, and 
vest it in an individual ? 

The legislature passed a two-third act (Laws of 1845, p. 94), with 
the same identical title as that of 1848. It was intended to bolster 
up the unconstitutionality of the act of 1843. Its objects are the 
same, except that it omits (as if purposely) land escheated on de- 
scent for want of heirs. 

The uniform usage of the legislature since the act of ’45, con- 
cedes the unconstitutionality of the act of ’43, not only on the ground 
of appropriation, but of appropriation of all the property of the 
State in one act; and the necessity of each case being passed upon 
pursuant to the constitution, which requires every act, &c. (See act, 
Laws of 1846, p. 85; Ib. p. 374; Ib. p. 375, Laws of 1848, p. 335, 
also p. 308). . 

That part of the act of ’43, confirming titles which would have 
descended, was evidently an amendment, and was purposely omitted 
in the stamping act of 45. 

2. The act of ’43 is also open to the objection that it is retrospect- 
ive, retroactive, and seeks to enact an impossibility. . 

IX.—A critical reading of the Ist § of the act of ’43 will show 
that its terms do not cover the appellant’s case, and he cannot there- 
fore avail himself thereof. He must, as has been seen, affirmatively 
bring himself within each and all its requisites. And the act being 
in derogation of common law must be construed strictly. 

1. It provides that “ all conveyances by deed or mortgage heretofore 
made by a naturalized citizen, are hereby confirmed.” A mere quit 
claim is not a conveyance by deed or mortgage, either in its techni- 
cal or common definition. It is technically a deed and so is a cove- 
nant, because of its seal; but it is not a deed of conveyance any 
more than the covenant. If the act intended to embrace every deed, 
it would have confirmed all deeds, and not simply all conveyances 
by deed or mortgage. A mere quit claim conveys nothing. It trans- 
mits no title. It operates only by estoppel (Jackson v. Weedman, 
1 Cow., 613, 9 Cow., 13; Conveyances by 1 R. S., 731, 2d ed., are 
termed grants. In Kenedy v.Wood, 20 W. R., 230, nothing short of a 
grant was held sufficient under the alien act of 1845, § 9, p. 96). 

2. If this quit claim is to be held under this act a technical con- 
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veyance, transmitting title, still the act does nothing more than 
simply confirm that quit claim. If by confirming a quit claim, is 
meant to confirm in Meakings the title which Joshua had when he 
made it, then has Meakings no title, for Joshua had none, defective 
or otherwise, at the date of the quit claim. The act does not go so 
far as to retro-create an estate in Meakings atall. There never was 
any title in Joshua for the quit claim to operate upon. The act no- 
where attempts to create in Meakings a new title. It does not re- 
lease the title of the State direct to Meakings, like the act of 46, 
p. 374. The confirmation of a quit claim implies that there is some 
title to confirm, defective or otherwise. The confirmation of a quit 
claim made by a person who never had any title whatever, cannot 
be said to convey to the grantee in the quit claim a new estate, 
which the quit claimor never had. In the language of J. Bronson, 
in People v. Conklin, 2 Hill, p.70, the confirmation by naturalization, 
of a defective title, will not confer an estate. “In this case he has 
no estate or title to be confirmed.” 

3. If the act is operative to confer a new estate on Joshua, then 
that estate in the words of the act “is continued in him.” 

The estate by the act is continued in Joshua, not in Meakings. The 
confirmation of the quit claim to Meakings cannot confer on him 
that new estate. That new estate continued in Joshua; passed to 
Jane P. Meakings, executrix by deed of July 12, 1849. And by her 
to the grantor of respondent by deed of 12th July, 1847. This new 
title, which was in the State on the passage of the act, is either 
continued in Joshua or passed from him to the executrix. In ei- 
ther case the appellant cannot recover. 

4, If it is correct that Joshua could not inherit, as a citizen, from 
Benjamin Hide, in 1839, by reason of his being obliged to trace his 
title collaterally, through the alien blood of a living non-resident 
mother, then this act does not meet the appellant’s case. The sta- 
tute says he may inherit the same as if he had been a citizen. 

X.—The respondent is in possession under a bona purchase for full 
value paid, every intendment should therefore be in his favor. 

He defends his possession, for which he has given $4000, including 
$1700 mortgage on the premises. And this has been paid not only 
after title had been examined by Mr. Kip, one of our ablest convey- 
ancers ; but also upon exhibition of a release from the two distri- 
butees, who have éwice received pay for their interest in these pre- 
mises. And this plaintiff is one of the executors named in the will, 
and chargeable as such, with knowledge of all that was done under 
the will, and especially by his own sister, Jane P. Meakings, his co- 
executrix. 


‘Ruceirs, J—It seems to be certain that the testator, Benjamin 
Hide, did not intend to devise the land in question as such, to Benja- 
min Hide Old, Joshua Hide Old, his nephews, and Caroline Old, his 
niece. They were aliens at the time the will was made, and at the 
death of the testator, and incapable for that reason, of taking the 
land as devisees." But they were not incapable of taking the pro- 
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ceeds of the land when sold. He therefore directed the land to be 
sold and the net proceeds to be divided between the three persons 
above named. There was no devise of the land to these three per- 
sons or to any one else ; as devisees, they take the price of the land, 
but not the land itself. The principles applicable to a case of this 
kind are clearly stated by the Vice Chancellor, Sir John Leach, in 
the case of Smith v. Claxton (4 Maddock, 482): “ A devisor may give 
to his devisee, either land or the price of land, at his pleasure, and 
the devisee must receive it in the quality in which it is given, and 
cannot intercept the purpose of the devisor. Where a devisor directs 
his land to be sold, and the produce divided between A and B, the 
obvious purpose of the testator is, that there shall be a sale for the 
convenience of division, and A and B take their several interests as 
money, and not land; so if Adie in the lifetime of the devisor, 
and the heir stands in his place, the purpose of the devisor that there 
shall be a sale for the convenience of division still applies to the 
case, and the heir will take the share of A as A would have taken it, 
as money and not land.” 

Benjamin Hide Old, therefore, took no estate in the land, as land 
under the will. If he took any estate in the land by virtue of the first 
section of the act of 1843 (which enables naturalised citizens under 
certain circumstances to take and hold land coming to them by 
grant, devise or inheritance, while they were aliens), he must have 
taken it by inheritance and not by devise ; and such inheritance was 
liable to be defeated by a sale under the power contained in the 
will, if any such valid power existed. 

The doubtful question, if any there be in the case, is, whether 
power was given by the will to the executors to sell the land for the 
purpose of distributing the proceeds among the testator’s nephews 
and niece. The testator devised to his wife, the rents of his four 
houses, during her natural life, and his household furniture, plate, 
&c., and proceeds: “ After her death, the house and lot the corner 
of Amity and Green streets, to be sold, and the net proceeds to be 
equally divided between Benjamin Hide Old, Joshua Hide Old, and 
their sister, Caroline Old (share and share alike).” The testator 
appointed for his executors and executrix, Benjamin Hide Old, 
Joshua Hide Old, Benjamin Hide Meakings, and Jane Parks Meak- 
ings. The executors are not by express words made the donees of the 
power, and it is therefore contended by the plaintiff, that the péwer 
of sale devolved on the Court of Chancery, according to section 101 
of the statute of “ Powers,” which is as follows :—*§101. Where a 
power in trust is created by will, and the testator has omitted to 
designate by whom the power is to be exercised, its execution shall 
devolve on the Court of Chancery.” But this section does not re- 
quire that the designation should be by express words ; a designa- 
tion by necessary implication excludes the case from the operation 
of the statute. Such a designation is equivalent to a designation by 
express words. The question therefore is, whether, at common law 
where the will was made, the executors had the power by implica- 
tion to sell the land in controversy. 
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It is conceded, that where a testator directs his land to be sold for 
the payment of his debts, or for the payment of legacies, and ap- 
points executors, the executors have the power to sell, although they 
are not named as the donees of the power, otherwise than by nam- 
ing them as executors. The reason given for this is, that it belongs 
to the executors to pay the debts and legacies ; and the testator hav- 
ing directed that to be done by means of a sale of his land, the ex- 
ecutor should have the power to sell, as incident to the accomplish- 
ment of the testator’s main purpose. 

But it is denied that the executor has a power by implication to 
sell in a case in which the proceeds of the sale are to be distributed 
among his kindred or other objects of his bounty, and that the rea- 
son abovementioned does not apply to such a case, because the dis- 
tribution is not to be made by the executor in the course of his duty 
as such, and in his character as executor. 

But this seems to be an erroneous assumption. By the settled 
doctrine of equitable conversion, the testator gives money, and not 
land, to his nephews and niece, and the gift is, for all substantial 
purposes, a legacy. It was so regarded in the case in 2 Leon, 220, 
which, as far as it is applicable to the point under consideration, is 
as follows :—* A man devised his land to his wife for life, and fur- 
ther willed, that if he should not have issue by his wife, that then 
after the death of his wife, the lands should be sold, and the money 
thereof coming, distributed to three of his blood, and made his wife 
and another his executors, and died. The executors proved the will, 
one of the executors died, and the other sold the lands. It was ad- 
judged that the sale was good, although it be not expressed in the 
will by whom the lands should be sold, for the moneys coming of the 
sale are to be distributed by the executors as legacies, and it apper- 
tains to executors to pay the legacies, and therefore they shall sell.” 
The authority of this case was questioned on the argument, and 
supposed to be overruled by the decision in Bentham v. Wiltshire 
(4 Maddock, 44). But the doctrine in that case has, in its turn, 
been doubted. There is, moreover, a manifest difference between 
that case and the present. In that case the testator directed the 
estate to be sold (not saying by whom) and the money to be distri- 
buted ; and the question was, whether the heir should join with the 
executors in executing the conveyance. It was held that the execu- 
tors had not the power of making the sale without the concurrence 
of the heir to whom the legal estate had descended. But in the 
present case, there was no heir to whom the legal estate could de- 
scend at the death of the testator. The persons who would other- 
wise have inherited, were aliens, and the land escheated. It cannot 
be supposed that the testator expected that the sale would be made 
by the State, under the direction ‘given by the will. The testator’s 
intention was to protect the title of the land against the State, by a 
sale and distribution, and this could be done only by the executors. 
In Pation v. Randall (1 Jacob and Walker, 189), the estate was de- 
vised to the children of the testator, and on that ground it was held 
that a power to the executors could not be raised by implication. 
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In Zylden v. Hide (2 Sim. and Stuart, 238), the testator directed his 
real and personal estate to be sold and the proceeds to be distribu- 
ted, without saying by whom, and it was decided that a power to 
sell was therefore implied to the executors. In Denne v. Judge 
(11 East., 288), the land was devised to five persons as trustees to 
sell and apply the money to certain uses, and the same persons 
were afterwards appointed executors, and the executors as such 
had nothing to do with the land. It may, perhaps, be difficult to 
reconcile the English cases with each other in relation to the point 
in question; but it is not necessary to do so. The American cases 
and those in our own Courts, seem to be decisive to establish a 
power of sale by implication in the executor in a case like the 
present. In Liloyd’s lessee v. Taylor (2 Dallas, 223), the question 
arose upon a devise, that after the death of the testator’s wife, 
certain lands should be sold and the money divided among chil- 
dren; but the will did not declare by whom the sale should be 
made. The land was sold, however, by the survivor of two execu- 
tors, and it was submitted for the opinion of the Court, whether that 
sale was good. The Court adjudged it good, and declared it a plain 
case. 

In Craig v. Leslie (83 Wheat., 563), the proceeds of real estate 
sold under a power contained in the will of Robert Craig, was re- 
garded as a bequest of personal estate, and a legacy. 

In Bogert v. Hortell (4 Hill, 492) land had been sold by the exec- 
utors under a power contained in the will of John Dover, to be divi- 
ded among certain persons named in the will. The executors took 
a bond and mortgage to themselves as executors, one of them after- 
wards sold and assigned the bond and mortgage to Bogert for its 
full value, and misapplied the money. The question was, whether 
Bogert acquired a title to the bond. If the executors held it in the 
character of trustees, one had no right to assign it without the 
concurrence of the other; but if it belonged to them as executors, 
the assignment by one was valid. The Vice Chancellor and the 
Chancellor were of opinion that they held the bond as trustees, and 
not as executors, and that Bogert’s title was therefore bad. But the 
Court for the correction of errors reversed the decree ; and Chief 
Justice Nelson, in an able opinion, after reviewing the cases, declared 
that the fund arising from the sale of real estate was to be regarded 
to all intents and purposes as personal estate in the hands of the tx- 
ecutors to be distributed as money, and no part as land, or as partak- 
ing of the nature and character of real estate. In the course of 
his opinion, he declares that, “ It has been settled law since the year- 
books, that a power given in a will to sell land for the purpose of 
paying debts or legacies, and for making division of the produce, 
without naming the donee, will vest in the executor by implication. 
This is deemed fairly inferrible from the fact that the fund is to be 
distributed by him, no contrary intention appearing in the will.” 

Senator Bokee concurred in the opinion with Chief Justice Nel- 
son, that the fund was assets in the hands of the executors, distribu- 
table by them as such, and not as trustees; and the decree in the 
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Courts below was reversed by a vote of 18 to2. This doctrine puts 
the present case on the same footing as if it were a sale for the 
payment of debts, in which case it is admitted that the executor 
would have the power of sale by implication. 

In Stagg v. Jackson (2 Barb., Ch. Rep., 86), the persons entitled to 
distributive shares of the proceeds of real estate sold by an execu- 
tor under a power contained in a will, are declared to be legatees 
within the meaning of the statutory provisions authorising the Sur- 
rogate to require the executor, as such, to account for the funds 
arising from the sale. This is upon the ground that the proceeds 
of the sale are to be regarded as personal estate, to all intents and 
purposes, unless there be a failure of the purpose and object of the 
sale. There is no such failure in the present case. Benjamin Hide 
Old died in the lifetime of the testator, but his brother and sister 
became entitled by lapse to his share of the proceeds, and this 
share is not land but personal estate. The purpose of the sale 
for the convenience of division, and to enable the aliens to take 
still continued (4 Mad., 261). The Chancellor’s decision in the case 
of Stagg v. Jackson was affirmed in the Court of Appeals, and the 
respondent, Mary Elizabeth Jackson, was declared to be the legatee 
of one-ninth part of the proceeds of the real estate sold by the ex- 
ecutor. 

These decisions bring the present case within the acknowledged 
principle that a power of sale is to be implied to the executors, 
because the fund raised is distributable by them in that character. 

It was further contended on the argument, that if the executors 
had the power of selling the lands, it had not been well executed, 
because on the face of the deed, the consideration was nominal, 
and no proof was made that the land was fairly sold for its value. 
But on looking into the bill of exceptions, it appears that the only 
points made at the trial were, first, that the executrix, Jane Parks 
Meakings, had not the power by implication, to make the sale; and 
secondly, that the power was not well executed, because the other 
executors did not join with her in its execution. The latter point 
was not insisted on before this Court. 

The judgment of the Court below should be affirmed, with costs. 
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Superior Court. 
(City of New York.) 
(February Term, 1852.) 
Before DUER, PAINE and BOSWORTH, Justices. 
A. 8S. Bares v. Toomas P. Stanron AND OTHERS. 
BAILOR AND BAILEE. 


As a general rule, a bailor cannot set up a right of property in a third person to defeat a re- 
covery by his bailor. 

To this general rule, however, there are many exceptions. 

Semble—that the right of the true owner may be set up in all eases where, upon his demand, 
the property has been in fact delivered to him before the commencement of the suit. 

The law may be considered as settled, that such a delivery is an absolute bar to the claim of 
the bailor, when it is shown that he had obtained possession of the property by felony, force 
or fraud. 

Held, that the evidence given by the defendants upon the trial in support of their defence, 
that the goods in controversy had been obtained from an agent of the owners by collusion 
and fraud. 

Held also, that the record of a judgment in favor of the owners against the plaintiff for the 
recovery of the goods, was conclusive evidence of such collusion and fraud, the questions 
litigated and the parties being substantially the same. 


The complainant alleged that the defendants were the owners 
and master of the Ship Hero, one of a line of Packet Ships, sailing 
at stated periods, between New York and New Orleans, called 
“ Stanton’s Line,” for the transportation of freight and merchandise 
for hire, and that the defendant, Stanton, was the agent of the line, 
and engaged in receiving and sending freight and merchandise for 
hire, from New York to New Orleans, and forwarding it to St. Louis 
and other places above and beyond that place. 

That onthe 3d day of April, 1848, the plaintiff being the owner of 
125 cases of boots and shoes, which he was desirous of sending to 
St. Louis, with a view of there commencing the boot and shoe busi- 
ness, shipped the same on board said ship for New Orleans, to be 
forwarded to St. Louis, and took from the master a bill of lading of 
that date, by which the defendants acknowledged the receipt of said 
eases of merchandise from the plaintiff on board said ship; and 
agreed to carry them to New Orleans, and forward them to St. Louis. 

That the ship sailed, and arrived at New Orleans on the 23d of 
April, with the goods on board; that after she sailed, the defendant, 
Stanton, wrote to the consignee and agent of the ship at New Or- 
leans, in combination with one Jesse Y. Niles, and caused said goods 
to be returned in said ship on her return veyage to New York, and 
said property of the value of $5,747 29, was by the defendants con- 
verted to their own use. The plaintiff demands the amount of the 
goods and consequential damages, amounting in the whole to $10,000. 

The defendant, Stanton, and the other defendants, in separate 
answers, make substantially the same defence. 
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They admit the receipt of the goods on board of the ship, the sail- 
ing of the ship, and their refusal to deliver them, and in excuse, 
say: 
That the goods did not belong to the plaintiff, but to Grant & 
Ensign, of Hartford, Connecticut, who had entrusted them to one 
Cooke, to sell for them in his store in Norwich, Connecticut. That 
the plaintiff obtained them by a fraudulent combination with Cooke. 
That being so informed by Niles and Grant & Ensign, the defend- 
ants, at their request, caused 124 cases of said property to be re- 
turned in the ship to New York, and there delivered to Grant & En- 
sign, and took their bond of indemnity against the plaintiff’s claim, 
and Grant & Ensign defend this action. 

The plaintiff in reply, controverts the averments in the defend- 
ants’ answers. 

On the trial of the cause to the jury, the plaintiff having produced 
the bill of lading, the execution of which was admitted, and proved 
a demand of the goods of the defendants, and a refusal to deliver 
them before the commencement of the suit, rested his cause. 

The defendant then offered in evidence, in defence of the plain- 
tiff’s action, a record of the proceedings in a case in the Court of 
Common Pleas in the State of Massachusetts, where, in an action of 
trover, for one hundred and twenty-five cases of boots and shoes, 
claimed to be those in question, by Grant & Ensign, against Bates, 
they recovered a verdict for $3,534 22 damages, and a judgment 
thereto, and in which on exceptions taken to the ruling of the Judge, 
the case was removed to the Supreme Court, and was then pending. 

The plaintiff objected to the admission of this testimony on the 
ground that the defendants could. not dispute the plaintiff’s title to 
the property in the bill of lading, that the proceedings were between 
other parties, and assuming them to be a final judgment, did not 
conclude the parties to this suit ; that the proceedings on their part 
showed that the judgment was not final, and were not sufficient to 
estop the plaintiff in this action. 

The Court decided that the proceedings in the Court in Massa- 
chusetts were admissible in evidence, and that the defendants might 
dispute the plaintiff’s title by showing the title of the goods to be in 
Grant & Ensign. 

The Court thereupon decided that said proceedings were conclu- 
sive as to the rights of the parties to this action, and precluded the 
plaintiff from any right to recover for the 125 cases of boots and 
shoes in the complaint mentioned, or any part of them, and the Court 
ordered the complaint to be dismissed and judgment to be entered 
for the defendants. 

From this judgment the plaintiff appealed, and the case comes up 
upon a bill of exceptions. 


F. B. Cutting and Asa Child, for the plaintiff, made and argued the 
following points: 


1—The ship-owners having refused to deliver the goods in pursu- 
ance of the bills of lading, were guilty of a conversion. 
VOL. X. 28 
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Il.—The ship-owners were not compelled by any legal proceed- 
ings, or other compulsory means, to surrender the goods to Grant & 
Ensign ; the property was brought from New Orleans by them in 
violation of their contract as carriers, and was voluntarily delivered 
to Grant & Ensign. They cannot now set up an adverse title 
against the shipper who entrusted them with the property. Having 
obtained possession from the plaintiff, by reason of an express un- 
dertaking to deliver them to him or to his assigns, they are estopped 
from setting up title in strangers (Gosling v. Birney, 6 Bing., 339 ; 
Kiernan v. Sanders, 6 Ad. and Ellis, 516; Hall v. Griffin, 10 Bing., 
246; Miles v. Cattle, 6 Bing., 734; 1 Bacon Abg., 369, Title Bail- 
ment. A. Story on Agency, sec. 217; Angel on Carriers, sec. 335, 
217; Story on Bailments, sec. 450, 582 ; Discon v. Hammond, 2 B. and 
Ald., 313). 

The defendants would not have been permitted to file a bill of 
interpleader (Crawshay v. Thornton, 2 M. and C.,1; 8. C., 7 Sim., 
R. 391; Nicholson v. Knowles, 5 Madd., 47; Lowe v. Richardson, 
3 Madd., 277; Cooper v. De Pastet, 1 Tam. R., 177; 2 Sto. Eq. 
Juris., § 820, note 2, § 816, 817, 812). 

III.—The proceedings in the Court of Common Pleas for Hampden 
County were not admissible evidence against the plaintiff; because, 

1. As between the parties to this action, the proceedings would 
not have been evidence against the defendants (1 Greenl. Ev. § 524). 

2. The papers showed that there had been no final judgment 
(1 Greenleaf, 529). ; 

IV.—But if admissible, the alleged proceedings were not conclu- 
sive against the plaintiff. ; 


Dan’l Lord, H. G. De Forest, and John A. Weeks, for defendants, 


made and argued the following points : 


The defendants claim to set up the lawful title of Messrs. Grant 
and Ensign, from whom the goods in question were fraudulently 
taken by the plaintiffs; Grant & Ensign having demanded the 
goods, and having indemnified the defendants against the plaintiff’s 
claim. 

As to the defendants’ right to set up the title of Grant & Ensign. 

I.—It is competent for the carrier to set up the rightful title of 
the true owner, from whom the possession has been fraudulently 
taken by the bailor, after notice by the true owner of his superior title. 

1. If the carrier delivered the goods to the bailor, after notice 
from the true owner, he does so at his peril (Story on Bailments, 
4th ed., § 102; Wilson v. Anderton, 1 Barn. and Adol., 450; Ogle v. 
Atkinson, 5 Taunt., 759; Taylor v. Plumer, 3 M. and Selw., 562; 
Hardman v. Wilcock, 9 Bingham, 382). 

2. The bailor cannot improve his title by a mere delivery to the 
carrier, and if his possession be saa tortious, it must remain 
so (Story on Bailments, § 281; Wilson v. Anderton, 1 Barn and 
Adol., 450). 
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3. There is no valid distinction, as related to the present case, 
between a tortious and a felonious taking by the bailor. As the 
felony must avoid the possession even of a bona fide purchaser, so 
the fraudulent taking can pass no title by the mere deposit with 
the carrier. 

4. It is the basis of the contract between the parties, that the 
bailor is lawfully possessed of the goods; and the innocent carrier 
should not be made to suffer by means of the bailor’s fraudulent 
misrepresentations, or concealment of his wrongful title. 

5. The policy of the general rule, as to setting up the jus tertiz, 
is not impaired by the allowance of these exceptions to it, and on 
authority and principle they must be admitted (Shelbury v. Scotsford, 
Yelv., 23; Angell on Carriers, p. 336, and cases cited; King v. 
Richards, see especially 6 Whart. Penn. Rep., 418 ; Hardman v. Wil- 
cock, 9 Bingham, 378). 

6. A bill of interpleader is not the proper remedy of the defend- 
ants in the present case, because the plaintiff and Messrs. Grant 
& Ensign claim under independent and inconsistent titles. 

As to the effect of the judgment record. 

IJ._-The judgment record, produced in evidence, is complete in itself 
as a final judgment, notwithstanding the writ of error pending at the 
time of the trial of this cause (Mass. Rev. Stat , chap. 82, § 6, § 12. 

Iil.—If the record was insufficient, it is enough that the defendants 
produce, upon this hearing, a new exemplification, showing that the 
judgment is now complete and final. 

IV.—The judgment in favor of Grant & Ensign, in the Massachu- 
setts suit, isconclusive against the title of the plaintiffto the goods in 
question ; and conclusive as to his fraudulent taking of them: the 
judgment need not be specially pleaded (Miller v. Maurice, 6 Hill, 
114). 

“ The judgment relates to the identical subject matter of this 
suit, and the issue was upon the fraudulent taking of the goods by 
Bates: this appears by an inspection of the judgment record. 

2. The defendants are the privies of Grant & Ensign, and defend 
this suit simply as their representatives, under the title and upon 
their indemnity (1 Greanleaf’s Evidence, § 523). 

3. If the plaintiff be allowed to recover in this action, Grant & 
Ensign will then be held liable to the defendants, under thir indem- 
nity; and thus, in spite of the Massachusetts judgment, they will 
be compelled to pay, for the benefit of Bates, the value of the very 
goods adjudged to have been fraudulently taken from them by him. 


By the Court—Dvurr J.—That a bailee cannot, in ordinary cases, 
dispute the title of his bailor, no more than a tenant that of his land- 
lord, is familiar law, but we have not been able to discover that the 
rule applies with greater stringency to the relation between a com- 
mon carrier and a shipper, than to any other form or species of bail- 
ment. The bill of lading, it is true, contains an admission of the 
ownership of the goods, and it contains also an admission of their 
actual shipment and of their sound condition. It appears, however, 
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to be settled, that in neither of these cases does the admission ope- 
rate as anestoppel. It is strong prima facie evidence of the truth 
of the fact to which it relates, but not conclusive (Berkely v. Wat- 
ling, 7 Adol. and Ell., 29; Barrett v.. Rogers, 7 Mass., 297; Mary- 
land Ins. Co. v. Ruden, 6 Cranch., 338). 

The present case, therefore, stands upon the same ground as other 
bailments, in respect to which the general rule undoubtedly is, that 
in an action by the bailor a jus tertii, a right of property in a third 
person, cannot be set up by the bailee to defeat a recovery. But to 
this general rule there are many exceptions. The defendant in such 
a suit may doubtless show that the property had been taken from 
him by process of law, or by a person having a paramount title, or 
that the title of the bailor had terminated, or that he was himself a 
mere agent, and that the return of the property to him had been 
forbidden by his principal (Shelby v. Scotsford, Yelv., 23; Edson v. 
Weston, 6 Cran., 278; Ogle v. Atherson, 5 Taunt., 758; Watson v. 
Anderton, 1 Barn. and Ald., 450; Whittier v. Smith, 11 Mass., 211; 
Story on Bail., § 120, 266). Nor are these the only exceptions; we 
are strongly disposed to think that the right of the true owner may 
be set up, in all cases, where upon his demand, the property has been 
in fact delivered to him before the commencement of the suit, and 
are satisfied that such a delivery is an absolute bar, where it ap- 
pears that the plaintiff had obtained possession of the property felo- 
niously or tortiously, by felony, force or fraud (Hardman v. Wilcock, 
9 Bing., 382-4; King v. Richards, 6 Whart. Penn. R., 418; Story on 
Bail., § 582; Angell on Carriers, § 336). In Hardman vy. Wilcock, 
this doctrine was expressly and with great decision, affirmed by two 
of the most eminent Judges of the present day, Justices Alderson 
and Patteson, and was held to be entirely reconcileable with all 
the prior authorities, including most of those on which the plaintiff’s 
counsel in the present case has relied. 

In King v. Richards, a case bearing a close analogy to the present, 
the same doctrine, nearly in the terms in which we have stated it, 
was made by the Supreme Court of Pennsylvania, the ground of its 
decision, and was even applied to defeat the claim of an innocent 
plaintiff to whom a bill of lading of the goods in controversy had 
been assigned for value by the fraudulent shipper. In this last case 
Mr. Justice Kennedy, as the organ of the Court, delivered an elabo- 
rate and able opinion, in which he reviews with acute discrimination 
all the English cases, and sustains the conclusion at which he ar- 
rives by reasons of unanswerable force ; reasons that commend them- 
selves alike to the judgment and the conscience. We cannot at all 
hesitate to follow those decisions. It would be a serious reproach to 
the administration of justice, if the principle which they sanction, a 
principle not only of sound policy but of sound and obvious morality, 
were not felt and acknowledged to be the law. No one can doubt 
that he to whom stolen goods have been delivered, is bound to re- 
turn them to the true owner when satisfied by due proof of the jus- 
tice of his claim, and when the fraud is established by similar proof 
the moral obligation is exactly the same. 
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It would be a shock to the most ordinary sense of justice to per- 
mit the thief or the swindler in such cases, to recover in a subse- 
quent suit the value of the goods from the honest bailee. The rule 
which forbids a bailee to deny the title of his bailor, confined with- 
in its proper limits, is wise and salutary; but if no exceptions are 
to be allowed, it would deserve to be condemned, in numerous cases 
as arbitrary and unjust; confined within its proper limits, it incul- 
cates and enforces the observance of good faith; carried beyond 
these limits, it would be an encouragement and a protection to injus- 
tice, violence and fraud. 

The defence, therefore, which is set forth in the answers in this 
case, was justly held upon the trial to be valid in law, and the only 
question that remains is, whether the truth of this defence was con- 
clusively established by the record of the judgment which was given 
in evidence. The Chief Justice so decided, and we are satisfied, 
upon full consideration, that his decision, although not resting upon 
the authority of any case exactly similar in its circumstances, is 
sound in its principle, and as such must be sustained. It is true 
that a prior judgment is only conclusive when it appears that the 
same questions were litigated and determined in the suit in which it 
was rendered, and it may also be admitted that it is only conclusive 
between parties and privies, and that the estoppel which it raises 
must be mutual in its operation. But if we mistake not, all these 
necessary conditions are fulfilled in the case before us. 

The action of trover in which the judgment was rendered, related 
to the very goods now in controversy; the plaintiffs were Grant & 
Ensign, to whom, as owners, the goods have been delivered by the 
defendants, and the plaintiff here was the sole defendant. The 
plaintiffs claimed to recover upon the grounds that they were the 
true owners of the goods at the very time they were shipped, and 
that the defendant had obtained the possession from their agent by 
collusion and fraud. The defendant denied their ownership and as- 
serted his own title as a purchaser in good faith and for full value 
from a person having the right to sell. The questions, therefore, of 
ownership and of fraud were directly at issue, and unless they had 
been determined in favor of the plaintiffs, they could not have ob- 
tained the judgment that was rendered. Exactly the same ques- 
tions are raised by the pleadings in this case, and if this suit is sub- 
stantially a suit between the same parties, or a privity has been 
shown to exist between the defendants and Grant & Ensign, it is im- 
possible to deny that the judgment then rendered must be regarded 
as conclusive. 

It is a mistake to suppose that the term parties, in the sense of the 
rule which renders a prior judgment conclusive upon those who sus- 
tain that character, is restricted to those who are parties upon the 
record. On the contrary, it includes all who have a direct interest 
in the subject-matter of the suit; a right to make a defence, or con- 
trol the proceedings (1 Greanleaf on Evid., p. 523; Smith’s Lead. 
cases; Duchess of Kingston’s cases, 20 Howell State Trials, 
538; Morgan v. Thorn, 9 Dowl., 228). Grant & Ensign were par- 
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ties upon the record as well as in interest in the trover suit and in this, 
although not parties upon the record, they are certainly parties in 
interest. It appears from the pleadings—for the allegations in the 
answers to that effect are not denied in the replies—that they have 
given to the defendants a satisfactory indemnity, and that upon the 
faith of that indemnity, the goods were surrendered and this suit 
is defended. 

It is for them, therefore, that this defence is made; they have a 
direct interest in the result of the suit, and in consequence of that inte- 
rest, have acquired a right to control its proceedings. We are there- 
fore justified in saying that it is by them that this suit is in fact 
defended, and that they as parties have set up as against ‘the plaintiff 
the same title which in the former suit they succeeded in esta- 
blishing against him. The controversy is the same, and substan- 
tially the parties, and the prior judgment therefore conclusive. 

Even were it granted that those only are to be deemed parties, in 
the sense of the rule, who are parties upon the record, it is certain 
that the indemnity which Grant & Ensign have given has created a 
privity between them and the defendants which authorises and in- 
deed renders it the duty of the defendants to set up, for their pro- 
tection, the former judgment as a bar to the plaintiff’s recovery. It 
is said by Mr. Greenleaf, and our Supreme Court, in the case of 
Rapelye v. Bruce (4 Hill, 19), has so decided, that he who covenants 
for the results or consequences of a suit between others (and the in- 
demnity here given is equivalent to such a covenant), by that act 
connects himself in privity with the proceedings so as to render the 
record of the judgment in that suit conclusive evidence against him 
(1 Greenleaf, p. 692, § 523). If Grant & Ensign, therefore, would be 
concluded by a judgment in favor of the plaintiff in this suit, that 
is, estopped from denying him to be the true owner of the goods in 
controversy, it would be most unreasonable to hold that they may 
not be aided by the defendants in barring his recovery by setting up 
a former judgment which concludes him from denying their title. 
There ought not to be two judgments directly in conflict upon the 
same question, and that conflict is only to be prevented by pre- 
venting the plaintiff from controverting the judgment that has been 
obtained against him. 

The objection upon which the counsel for the plaintiff seemed 
greatly to rely, that the record of the proceedings in the former suit, 
had an opposite judgment been rendered, would not have been evi- 
dence against the defendants, has been answered by the observations 
already made. Such a record would have been conclusive evidence 
against the defendants upon the questions decided, exactly for the 
same reasons that the plaintiff is concluded by the record now pro- 
duced. The defendants would be concluded by the privity that has 
been shown to exist between them and Grant & Ensign. It was ad- 
mitted upon the argument that the judgment against the plaintiff 
has been affirmed upon a writ of error, and the objection, therefore, 
that the record produced did not show the judgment to be final, if not 
meant to be abandoned, must be considered as overruled. 
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For the reasons that have now been given, without entering upon 
other questions which our examination of the pleadings has sug- 
gested, the exceptions stated in the case to the ruling and charge 


of the Chief Justice are overruled, and the motion for a new trial 
denied with costs. 


DEATH OF DAVID GRAHAM, ESQ. 


It is with feelings of heartfelt sorrow we announce the death of 
David Graham, Esq., a gentleman who, in his professional and do- 
mestic character, was beloved by all who knew him. On the sad 
event becoming known, our several Courts were addressed by some 
of our most distinguished counsel, and the customary adjournments 
took place. On the 22d of June, a meeting of the members of the 
Bar of this city, was held in the General Term room of the Supe- 
rior Court, for the purpose of expressing their sympathy in the loss 
of our lamented professional brother, and of proposing some suitable 
testimonial to his memory. 

The Hon. Benjamin F. Butler, was called to the Chair. Henry 
E. Davies, Esq., the Corporation Counsel, was appointed Secretary, 
and F. B. Cutting and J. Prescott Hall, Esqs., Vice Presidents. 

Wiuram C. Norss, Esq., rose and said, that he had been requested 
by his brethren to propose some resolutions respecting the deplora- 
ble event which had befallen them, in the decease of their brother. 
Personally, he (Mr. Noyes) had felt greatly afflicted by the loss of 
Mr. Graham. He remembered that they came to the bar at the 
same time ; they were admitted in the same class, and argued their 
first causes in the same term. That was some time since, and from 
that period he had entertained for Mr. Graham, in common with all 
his brethren, the highest personal and professional friendship. Da- 
vid Graham was a credit to them as a man and a lawyer, and 
was distinguished as well for his ability and zeal as for his forensic 
addresses. He was well read in the profession, and he never ap- 
peared on any occasion, either in the Courts or elsewhere, without 
doing credit to himself and to the bar. He had held important 
offices—he was first an Alderman of this city, and subsequently Cor- 
poration Counsel, and afterwards declined the nomination for Mayor; 
at another time he was called upon to remodel our laws. In all those 
offices there never was an instance known in which he failed to per- 
form his duty faithfully. No one could have been connected with 
him without being convinced of the purity of his heart and the kind- 
ness and sincerity of his feelings. Mr. Noyes then submitted the fol- 
lowing resolutions :— 

Resolved, That we deeply lament the decease of our professional 
brother, David Graham, whose superior intellect, high moral worth, 
and graces of private character, contributed so largely to the wel- 
fare, utility and honor of the New York bar ; that we sincerely sym- 
pathise with his family and the community, in mourning the loss of 
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one who furnished so many examples for the praise and emulation of 
his fellow-men. 

Resolved, That to evince our appreciation of the deceased, and to 
perpetuate his name, we will place in one of the Court rooms a suit- 
able monument, commemorative of his ability and virtues. 

Resolved, That a committee of five persons be appointed from this 
—— with full power to carry into effect the last preceding reso- 
ution. 

Mr. Sroveuton seconded the resolutions, which were unanimously 
adopted. 

The Chairman appointed Messrs. Noyes, J. T. Brady, Sandford, Pea- 
body and Stoughton, such committee. 





A Treatise on THE CriinaL Law or tae State or New York, and 
upon the jurisdiction and authority of Justices of the Peace, and 
incidentally, on the power and duty of Sheriffs, Constables, &c., in 
Criminal Cases. By Ottver Lorenzo Barsour, Counsellor at Law. 
Second edition. Albany: Gould, Banks & Co., 475 Broadway : 
New York: Banks, Gould & Co., 144 Nassau-street : 1852. 


We are quite sure that the profession will be glad to find a second 
edition of this truly valuable work has made its appearance. We 
have, as far as our time would permit, examined it with some atten- 
tion, and can with much satisfaction say that it is executed with the 
care and ability which distinguish all the works of Mr. Barbour. 
The learned author in his preface well observes :— 


“The new constitution, and the legislation consequent thereon, having made 
important changes in the organisation of the Courts, and in the method of ad-* 
ministering the criminal law, a thorough remodelling of the book has become ne- 
cessary. ‘This has accordingly been done, with as much care and attention as the 
author has been able to bestow upon it amid other pressing engagements. He 
has examined every page, corrected such errors and omissions as were disco- 
vered, and added new matter to the extent of one entire book, and several chap. 
ters; besides referring throughout the work to the recent English and Ameri- 
can cases and text books. While aiming to give the work a modern air, and to 
cause it to reflect the present state of the criminal law, as far as its plan ex- 
tends, it was the aim of the author to diminish rather than increase its size. 
But besides the many alterations and additions made necessary by art entire 
change in the organic law, and the enactment of a great number of statutes, 
the ceaseless current of decisions kas been rolling on since the publication of 
the first edition; causing some changes in the law, and affording many impor- 
tant and valuable illustrations of the text.” 


We may add that we heartily recommend it to the profession, to 
Magistrates, to District Attorneys, and to all those who are desirous 
of becoming familiar with criminal law. 














